09005

‘\"‘.."’ ”
Célf//anf/ 7/ out /7
ADVOCATE

April 21, 2026

Tracy Beaulieu, Director
Public Schools Branch

PO Box 8600
Charlottetown, PE C1A 8V7

Dear Ms. Beaulieu,

Re: Statutory Consultation of the Policy for the Prevention and Response to Sexual Misconduct
by Employees (Sexual Misconduct Policy), Public Schools Branch

On behalf of the Office of the Child and Youth Advocate (OCYA), | am pleased to provide the following
consultation response to the draft Public Schools Branch (PSB) Sexual Misconduct Policy. The OCYA
appreciates the request to review and provide feedback on this important policy, which aligns with the
PSB’s statutory requirement pursuant to s. 21.1(3) of the Education Act and the Advocate’s mandated
role to promote the rights of children and youth in relation to Government legislation, policies,
protocols, practices and reviewable services to children and youth under s. 12(1)(e) of the Child and
Youth Advocate Act.

The OCYA is encouraged by the application of a Child’s Rights Impact Assessment (CRIA) and the
commitment of the PSB to children’s rights as advanced within the United Nations Convention on the
Rights of the Child (UNCRC). The OCYA is pleased to provide its advice on the draft Sexual Misconduct
Policy as follows:

Children’s Rights

The UNCRC is the most recognized human rights treaty in the world, having been ratified by 196
countries to protect and promote the rights of children and youth from birth to 18 years of age. Children
are particularly vulnerable by virtue of their developmental stage; they are disproportionately impacted
by adverse conditions during their development; and as non-voting citizens, they lack the agency to
influence or complain about public policy. As such, children are distinct rights holders; and theirunique
rights must be prioritized over the rights that apply to all.

The OCYA notes, with interest, reference to the UNCRC in Section 1.0 - Purpose of the draft policy, with
attention to some of its Articles listed within the CRIA summary. There are notable omissions within the
CRIA summary, including Articles 3, 29 and 34; in addition, the right of children and youth to participate
is misidentified in the CRIA Summary as Article 9. The draft Sexual Misconduct Policy would be
strengthened by specific reference to Articles of the UNCRC, including:



o Article 3 (best interests of the child)

o Article 12 (respect for the views of the child)

o Article 19 (protection from violence, abuse and neglect)
o Article 28 (right to an education)

o Article 29 (aims of education)

o Article 34 (protection from sexual abuse)

Itis the advice of the OCYA to include reference to these specific Articles in Section 1.0 -Purpose,
along with the statement of recognition of the UNCRC.

The OCYA highlights Article 12 and the right of children and youth to express their views, and that those
views be given due weight in decisions affecting the child, in accordance with the child’s age and
maturity. The OCYA appreciates that the draft Sexual Misconduct Policy affords students the right to
make a sexual misconduct complaint. To this end, the OCYA seeks clarity on the contents, location
and availability of the Sexual Misconduct Complaint Form cited in the draft policy. It is the advice of
the OCYA for the PSB to create and make freely available a child-friendly version of the Sexual
Misconduct Complaint Form to facilitate the making of complaints by children and youth who have
experienced harm.

The OCYA is concerned that the draft Sexual Misconduct Policy is silent on the rights of children, youth
and their families to appeal the screening and investigation decisions made by the PSB with respect to
evaluating the validity and substantiation of sexual misconduct complaints. It is the advice of the
OCYA for the PSB to create an appeal process that is child- and youth-friendly and can be
accessed and exercised by the child, youth or their family.

The Duty to Report

Alignment with Legislation
At Section 8.0 — Mandatory Reporting to Other Agencies, the draft policy notes:

“any employee of the Public Schools Branch who has reasonable grounds to suspect that a student is
in need of protection, as defined in the Child, Youth and Family Services Act, has a mandatory duty to
report the circumstances to the Director of Child Protection.”

While admirable in intent, this statement is problematic in its lack of definitional clarity. The OCYA has
responded to the findings and recommendations of the Jenkins Report, specifically in questioning the
interpretation of s.3 of the Child, Youth and Family Services Act that stipulates that the requirement to
report to Child Protection Services is triggered when a child is in need of protection from a parent. The
Advocate recently issued an urgent recommendation to the Department of Social Development and

Seniors for the amendment of the language of the Child, Youth and Family Services Act to eliminate

confusion surrounding the mandatory duty to report based on the requirement that harm be caused by
a parent.

The Department of Social Development and Seniors has acknowledged the need to clarify the duty to
report in the Child, Youth and Family Services Act. An amendment to the Child, Youth and Family


https://www.childandyouthadvocatepei.ca/sites/www.childandyouthadvocatepei.ca/files/Jenkins%20Report%20-%20Press%20Release%20combined%20with%20Position%20Statement.pdf
https://www.childandyouthadvocatepei.ca/sites/www.childandyouthadvocatepei.ca/files/Jenkins%20Report%20-%20Press%20Release%20combined%20with%20Position%20Statement.pdf
https://www.childandyouthadvocatepei.ca/sites/www.childandyouthadvocatepei.ca/files/Letter%20to%20SDS%20Minister%20re%20amendment%20recommedation%20Feb%2020%2C%202026.pdf
https://www.childandyouthadvocatepei.ca/sites/www.childandyouthadvocatepei.ca/files/Letter%20to%20SDS%20Minister%20re%20amendment%20recommedation%20Feb%2020%2C%202026.pdf
https://www.childandyouthadvocatepei.ca/sites/www.childandyouthadvocatepei.ca/files/SDS%20Amendment%20response%20letter%20of%20%20February%2026%2C%202026.pdf
https://www.childandyouthadvocatepei.ca/sites/www.childandyouthadvocatepei.ca/files/SDS%20Amendment%20response%20letter%20of%20%20February%2026%2C%202026.pdf

Services Act to strengthen the duty to report has recently been discussed in the Spring Sitting of the
Legislature. The PSB’s Sexual Misconduct Policy should be informed by developments in amending the
supporting legislation and reflect said changes accordingly in providing policy guidance on the
mandatory duty to report. The OCYA strongly encourages the Department of Education and Early
Years and the Public Schools Branch to seek stronger coordination with the Department of Social

Development and Seniors surrounding the intent and substance of forthcoming amendments to

the Child, Youth and Family Services Act before the Sexual Misconduct Policy is finalized to ensure
that there is clear understanding in the policy of when the mandatory duty to report to Child
Protection Services is triggered.

Ambiguity in the Reporting Sequence

In June 2025, the Department of Education and Early Years and the Public Schools Branch presented to
the Legislative Standing Committee on Education and Economic Growth. In this presentation, the DEEY
presented a Reporting Flowchart indicating that following the receipt of a sexual misconduct complaint,
the principal/adult will report to Child Protection Services and law enforcement. The Public Schools
Branch presented before the same Committee, illustrating that reports of “sexual abuse” are authority
matters to be reported to Child Protection Services and Law Enforcement.

By contrast, the draft Sexual Misconduct Policy is silent on the duty to report to Child Protection Services
and the police when outlining the Complaint Process at Section 70.0 - Complaint Process. Rather, this
process describes an internal PSB Human Resources (HR) process aimed at first screening complaints,
after which screened complaints are referred to an internal Investigation Team appointed by the PSB’s
HR Director for substantiation. Similarly, Section 7.0 — Responsibilities of the draft policy defines the
responsibilities of the Public Schools Branch (without prescribing responsibilities to specific persons or
roles within the Public Schools Branch), the Director of Human Resources, the Director of Student
Services, School Administrators, the internal Investigation Team, and Employees, but is silent on the
mandatory, duty to report- the reasonable suspicion of child protection concerns at each level of
responsibility. It appears that the Director of Student Services holds some responsibility for reporting
to Child Protection Services; however, this appears to be consequential to the findings of an internal
investigation process, and not upon receipt of a complaint. This sequence of first screening and then
internally substantiating complaints prior to determining if a report should be made to Child Protection
Services contradicts the DEEY’s and PSB’s own previous guidance before the Standing Committee that
the duty to report to Child Protection Services and the police is triggered upon the receipt of a sexual
misconduct complaint.

Section 8.0 - Mandatory Reporting to Other Agencies further confuses the duty to report. Section 8.0
asserts that complaints that could be criminal in nature, or instances in which a student or member of
the school community is at imminent risk, must be reported to the police. The draft policy is silent in
this paragraph on the mandatory reporting requirement to Child Protection Services. Further alongin
Section 8.0, it states that “in addition to any reporting obligation to Child Protection Services and police,
any employee who witnesses sexual misconduct toward a student, or has reasonable suspicion that
sexual misconduct has occurred, or is likely to occur, must report the information to an Administrator
or to the Director of Human Resources as soon as possible”. This statement contains ambiguity in the
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https://docs.assembly.pe.ca/download/dms?objectId=c62cbe93-a1fd-41b1-9050-f9b16bc3f97d&fileName=Hansard-27%20March%202026.pdf
https://docs.assembly.pe.ca/download/dms?objectId=c62cbe93-a1fd-41b1-9050-f9b16bc3f97d&fileName=Hansard-27%20March%202026.pdf
https://docs.assembly.pe.ca/download/dms?objectId=d90284d8-9c34-4ef4-93c7-fc59253797e9&fileName=Presentation%20-%20Department%20of%20Education%20and%20Early%20Years%20-%20June%2019%202025.pdf
https://docs.assembly.pe.ca/download/dms?objectId=86c1a730-aa3b-4c43-b712-9dc82a6a0d47&fileName=Presentation%20-%20Public%20Schools%20Branch%20-%20June%2019%202025.pdf
https://docs.assembly.pe.ca/download/dms?objectId=86c1a730-aa3b-4c43-b712-9dc82a6a0d47&fileName=Presentation%20-%20Public%20Schools%20Branch%20-%20June%2019%202025.pdf

requirement to report the knowledge or reasonable suspicion of harm to Child Protection Services and
law enforcement. In sum, the sequence of reporting requirements is unclear, though according to the
law, the reporting to Child Protection Services is mandatory without delay. The OCYA advises this
sentence be rephrased to begin with, “after reporting to Child Protection Services and police...” to
ensure stronger alignment with the statutory mandatory duty to report.

Statutory Requirements for Communication with the OCYA

In Section 8.0 - Mandatory Reporting to Other Agencies, the draft policy states that “notice will be given
to the Child & Youth Advocate if a complaint is substantiated by an Investigative Team”. The OCYA
requests that this statement be amended to accurately reflect the PE/ Child and Youth Advocate Act. It
is the advice of the OCYA to refer to Sections 20 and 21 of the Child and Youth Advocate Act, which
make clear the legal obligation of a public body or community organization providing a reviewable
service to report serious injuries and deaths of children and youth to the Advocate as soon as is

practicable.

In Section 17.0 - Review, the draft policy, it states “The Public Schools Branch shall review this policy at
least once every three years and when directed to do so by the Minister”. The aforementioned
notwithstanding, section 21.1 (3) of the Education Act mandates that before the release of new or
amended sexual misconduct policy, an education authority shall seek input from the public and the
Office of the Child and Youth Advocate. It is the advice of the OCYA to augment the statement to
include the statutory role of the OCYA in reviewing new and amended policy after public
consultation has taken place.

Efficacy of the Draft Sexual Misconduct Policy

The amendment to the Education Act (s. 21.1) requiring the education authorities to establish a policy
on the prevention of and response to sexual misconduct was an outcome of significant public and
political scrutiny of the PSB’s response to the Matthew Craswell incident. The Jenkins Report also
investigated the PSB’s handling of the Bethany Toombs incident in its review of the education authority’s
responses to complaints of staff sexual misconduct.

The draft Sexual Misconduct Policy defines the application of the policy (s. 2.0) to “sexual misconduct
by employees, post-secondary trainees and volunteers towards students in the Public Schools Branch,
including on school premises, by electronic means, or related to school-sponsored activities”
(emphasis added). However, the OCYA notes that nothing in the draft Sexual Misconduct Policy would
flag or address an incident similar to the Bethany Toombs case, and as such, offers no additional
safeguards to students in regard to predatory behaviour of an employee to a student away from school
premises or activities.

In addition, the draft policy provides a definition of “grooming” as: “A process involving a series of
interactions between an employee, post-secondary trainee, or volunteer and a student, in person, in
writing, or by electronic means, which allows the employee, post-secondary trainee, or volunteer to gain
trust and manipulate a student, including in some way that is sexual in nature, which may prepare a
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student for other forms of sexual misconduct.” It is the advice of the OCYA that the qualification
“including in some way that is sexual in nature” be removed from this definition, to align with the
definitions of “grooming” advanced by the Government of Canada and the Canadian Centre for
Child Protection, to capture that grooming frequently involves non-sexual gestures to build trust
between the eventual perpetrator and victim. Requiring gestures to have a sexual undertone or intent
to constitute grooming increases the risk that seemingly innocuous, trust-building behaviours will be
missed.

Furthermore, the draft policy codifies internal (PSB) judgment and decision-making as the sole
determinant if a sexual misconduct complaint is screened for investigation and potentially
substantiated as sexual misconduct by PSB or PSB-appointed “investigators”. In noting that student
complaints about Matthew Craswell’s behaviour were originally dismissed by schooladministrators and
the PSB as “non-sexual in nature,” the OCYA questions the efficacy of the draft Sexual Misconduct Policy
in its capacity to close the gaps identified in the Craswell case in addition to the Toombs case.

Conclusion

All children and youth have a right to be protected from harm, including all forms of sexual misconduct,
and all opportunities to strengthen the safeguarding requirements while attending Island schools
should be fully explored.

In closing, we would like to express our appreciation for the opportunity afforded to the OCYA to review
the final iteration of the PSB’s draft Policy for the Prevention and Response to Sexual Misconduct by
Employees (Sexual Misconduct Policy) subsequent to the PSB’s review and inclusion of relevant public
input. In providing this consultation response, the OCYA acknowledges the limitations of its own
response as a result of having not been provided with the supporting Operational Procedures (###) as
well as the Sexual Misconduct Complaint and Incident Report Forms referenced in the draft policy.

Please note that the OCYA intends, as a matter of transparency, to make its response public (on our
website) after the PSB has released the final version of its Sexual Misconduct Policy.

Respectfully,

Marvin M. Bernstein, B.A., J.D., LL.M. (ADR)
Child and Youth Advocate
Office of the Child and Youth Advocate/PEl

Cc: John Cummings, A/Deputy Minister Department of Education and Early Years
Kelly Morris, Manager of Policy and Planning, PSB


https://www.canada.ca/en/public-safety-canada/campaigns/online-child-sexual-exploitation/grooming.html
https://content.c3p.ca/pdfs/C3P_SurvivorsResources_UnderstandingChildSexualAbuse_en.pdf
https://content.c3p.ca/pdfs/C3P_SurvivorsResources_UnderstandingChildSexualAbuse_en.pdf

